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JUDGMENT: 

ABOUL WAHEEO SIDDIQUI,J:- App~llant has assailed 

a judgment delivered by the Court of Additional Sessions 

, 
Judge, Swabi on 21- 9-1998 whereby he has been convicted 

under Article 10 (3) Offence of Zi na- (En f orcement of Hudood) 

Ordinance 1 979, hereafter t o be referred to as the sa i d 

Ordina nce, and sentenc.:ed t o s u f f er R.! for 7 y e ars and whippi nq 

numbering 30 s tripe!::l. Ber.efit of section 382-B Cr .P.C is 

also extended. 

2. St ory of the prosecut ion, in brief,is that one 

Mst.Fauzia Bibi (PW-2), compla i nant, appeared a t P.S Topi 

dis t r ict Swabi and l odged an FI R on 13- 3-1996 a t 16 hours 

wherein she alleged thu.t dur ing the days of occurrence she 

was a student of c la ss 7th i n G.H .S. wapd,j Terbela Dam. 

The summer vaca tions were goi ng o n and she was ailing. Sh e 

was waiting for off icial vehicle near 'Right Bank Colony's ~squc 
• 

for Sabra hospital for treatment. In t he meanwhile mother 

of t he appel lant came there and disclosed that on tha t 

day namely 10- 7-19 95 there was a strike o f bus es and that 

she a lso wan t ed t o go t o the hos pi tal. Tl1en she o ffe r td 

the complainant to go wi th her t o her house and a f ter some 

time both of t hem sha l l -: go t o the hos pital. The compla i nan t 
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we nt along ... 1ith the mothe r of the a ppellant, Ms t.Zar Bibi 

by name, to t he house and af t e r some tin'~ the appel lant call,' 

there and st r a i gh t away e n tere d i nto the r ocrn whereas 

Hst .Zar nibi shut the door fro m ou t s ide and cha ine d it . Then 

the app e l lan t committed Zi na-bi l- jabr with her twice . The 

complainant r e ma ined mak ing hue and cry bu t the cu lprit Clid 

not show mercy and t ha t culprit remai ned with he r in the 

r oom upto Pashin \" e la and remaine d maki ng lov e with her 

wherea s hi s mo the,r Ha s p r e s ent out side the r oom. La t er on 

t he a ppel lant culpri t a r ra ng e d a Du tsun in wh ich he t ook 

the complain a nt alongwith his mot her Ms t.Zar Bibi, Siddiqllc , 

MuhanuniJd I Juve d an d Nawa z and t ook a l l o f th(' 'Tl t o st.amp 

vendo r whe re appe l l an t arme d with a pi s to l and Sadiq Mu !1n::unCl c1 

kni fe c rim ino. l l y ir.t i mjdate d t h e complainan t 

\ and o b tai. ned her s i gna ture o n a pape r a nd thereafte r al l the 

accused took t he complainant in a datsun to he r house and 

alig ht ed her o n the t horoug hfare near her m-m house and told 

her t o b ring he r pe rso nal arti c le s and c ome back to t he ir 

hQuse bu t o u t of f ea r s h e di d no t in fo rm her parents about t ho 

inc ide nt a lH.1 r e mai ll e d silent but now ~he made th e: disc l o sure (') f 

t he i nc i.dent to h e r mothe r 'fTho i nt ima t ed her father and broU~ '"'r s 



Cr . . A. No . 46 / P / 98 

- 4 -

LClter on she wa s brough t. t ,o the po l i c e stat ion where FIR 

EX .PA was reco rded by l\miru l lah Khan (PW- 6 ) S .l. 

Afte r regi st rat i o n of the c ase, ne c essary inv e st iga t ion 

was ca rr i ed by Amiru ll a h Khan (PW- 6 ) . The Cc1 s e was cha ll a ne tl 

a nd 9 pe r son s \.Jere c ha rged among whom was a p pe lla n t hi ms e l f . 

a n d ' l O 
The c harg e was under Articles 16 & 10-- (3 ) /o E t he s aid Or di.nance 

and also under s e ctions 506 / 1 49 P . P . C to wh i ch no ne of t he 

accuse d p leade d guil t y . 

J . To prove i t s ca s e ; p r o'se 'cut i.on examine d 7 wi t ne ss e s . 

Dr .Nasee l11 Akht a r , W. M.O (Ph'-1) h a s proved tha t s he med ic n Ll 't 

e xamined t he compla inant o n 11- 3-199 6 a nd f o und her o f a bou t 

1 2 year s o f a g e . She h as f u r ther d e p os ed a s unde r :-

" S i nc e t h e i nc i de nt ha s occur r e d abou t 

6 -mo n t h s b ac k s o o n ex t erna l examina ti on 

t he r e i s no fre sh s i gns o f i n t e r cou r s e. I t 

c anno t be asc ert a .i. ned whethe r the hymen y;a s 

ru ptu r ed or no t. So she was r efe r red t o 

Gynaeca log is t of DHQ Swabi fo r Sp e c i al ist 

Op i nio n her a ge \.J<l!:l abou t 12/1 > year s ." 

Dur i ng c r o ss s he l1 a 5 a dmi tted a s under :-

"I n o u r c ou nt ry gene ra l l y it i s t h e 

o bs e rva ti o ns t hat a gir l be come s p ubert 

in t he a ge of 11 to 1 3 ye a r s ." 

Mst . Fa uzia (PI"1-2 ) , the compla i nan t, has de pose d i n conformity 

wi th he r c omplain t Hh ich is incorporat.e tl i l~ the FI R. 

Ms t. Me hboob Su lta na {PW- 31 has prove d the compl ainan t t o be 
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her- daughter. she has further prove d t hat two days proio"!: 

to the report the compla inant told her about the offence 

committed by the appellant with her at the instance of hi s 

mother Mst.Zar Bibi. 'l'he complainant also told her that th' ~ 

appellant had obtained her signature upon a stamp paper 

regarding Nikah forcibly. On coming to ~now ilbout this 

fact she ....; ud her husLJand and her son Muhammad Javid consllited 

and thereafter the matter was r eported . She has further 

deposed that the appel lant had conuuit t ed zina-bil-jabr with 

her daughtel: with the hclp of hlS mother and arrcmyed (:l 

Lh:titi01.1S Nikahnama which is t he result of: force and torture. 

Saddiq Khan (PW-4l f SHO has deposed that on 15-4-1996 he 

~rested the 

./ 
l' 

appellant and on 18 - 8-1 99 ( , h0 submitted chal la~ 

against t h e appellan t a nd othe r a ccused which C"0rrectly bean' 

his s igna ture . 1\fter the arrest 
abscond ing 

o f /occu ~ad Hassan 1\l i anO 

Muhammad N;:1. ·,.;az, on 31-7- 1997, he ~nbmitt!!d supplementary 

cha llan ag<J.inst them. Dr.Ghulam Nabi (PW-S), MIa has proved 

that on 18-4-1996 he examined the appellant and found him 

to be of about 21 year~ of· age 'a nd a lso found him to be 

tc 
medically fjt/perform sexual intercourse . He has proved his 

medical report Ex.Pl<l-5/1. J\.mirullah Khan (PW-6), S.l and 1.0, 

has proved that during the days of OCC\lrrenCe he was posted 
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as /\S1 at P.S Topi .On 13-3-1996 at about 4 P.M. the complainant 

reported the matter. t o him and he recor:cltJc) the report in the 

shape of PIR which is Ex.~A and it was rea d over and explained 

to l:he complainant who aiyned t h e same a nd corr e ct ly bears hC'!r 

he 
signature. ~~~. ; .... ji-...... .;.. -~-... After reco r di ng the FIR / pr~c.eeded ~ t o 

the spot and prepared the site plan Ex . PB/I . Then he conduct-e el 

the h o use search of the appellant ',.,rho was not a vailable. He 

recorded the statements of the PWs and on 13- 3-1996 he producl.~( 

the complaint before the doctor where she was medically examined. 

On 2:. ·-3 - 1996 he got the complaj nant exami ned through Gynaecolo-

gist and ob tained thc'report which is Ex. P'W - 6/2. He also 

obta ined the age certificate of the compl.linnnt which "i s 

Ex" PW- 6 / 3. Lat er on d:if!bl~C;lt t.!ays he rem;) incd arresting the accused 

person s and got the appellant medically examined vide his 

a pplication Ex . PW-6 / 6. Jh ~ interr ogated him be,for e the Court 

for r ecording h is c on fe!:i s ion i.ll statement, but he refused. He 

also placed on the record Nikilhnama Ex. PW-6/ 9 . He also obtained 

warra nts under section 204 Cr. P.C as agains t the absconding 

a ccu s ed Muha mrna <l Nawa z <lnd lias s an Ali and also proclamatio n 

noti c e s under s ection B7 Cr. P. C· -~---_.:.." . - "~~ After 

comp leting the investigation he handed over the cas e to tbe 

1. 0 . Lady doct or Fahmeeda (Ptv- i ) I Gynaecc)clgist has proved 
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tha t o n 24-3 - 1996 she exami ned the c ompl ~ina nt a ged abo~ L 

12 y l? "l T.S a nd s h e f oun d the fo1 1m1ing : 

"This gi rl e x ami n ed ~ x t erna l l y and i t was 

fO lint: tha t her h ymen \.,.a5 torn pos teriorl y 

(old healed torn h yme n) . " 

fle r rei:>0 r t i s Ex . PW- 7 / 1 . 

In h is s t ateme nt und e r s ec t ion 3 42 Cr . P . C the appel l allt 

has de ni ed al l t he specific quostions . To a question uS t.o 

,,'hy he ha s been c ha rge d he ha s repl i ed as unde r : - . 

"I am innoc e nt and fal sely cha rged . In fact 

Mst. Fa u z i a b e ing f r ee a n d maj or g i r l , had 

contrllcted val i d marr i g e wi _h mp bu t t h e 

ma r r i a y l? be ing wi thou t permiss i oll o f he r 

parents were objec t e d t o and the pre se n t 

c ase was fab r icat e d a gains t a ft er a del ay 

o f 8 mon t hs . 1'he ni kahnama Ex . PW- 6 / 9 in 

o r ig inal i s availab1.e on the file and i n t he 

f a mily co ur t t he ca s e s reg a rd ing re sti t ution 

o f conj uga l r igllt s is a l.so pendi ng . I . wi ll 

p roduce the a tt.e s t e d copies of the s a llie 

a t t he time of a rgume n ts ." 

Th e appel l a nt h as decl~ncd ;.,) b e exami ned o n o a th i1 nd ha s 

not oroduc ed any wi Lll e ss i n lli ~ d~ rence. . . 

4. I h,J,\,e hea rd the c o u r.sel fo r appellant and State . 

At t he ou tset, i t stands p ,r oved beyond reaso nablf: uoubt- t-ilf't 

t he appell a n t bas admi ltc d tha t t~w '.'icti.m comp laina n~_ 

Mst . Fa uzi a has cor:. tractcu a mar riage \\1i t~l him \lIi UlOut til >.! 

permission o f he r paren ts . lIe ha s not de ni ed the co ns llrrmla ti v" 

of marriage in vie \-, of the focl that be has a dmit ted h a vin g 

H., ,! t ti liH [ u[ UiC ruLiL UclUil U1 L:l~ CUlljUyctl rl y" ' s 
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meaning the l-eby t hat t he conj ug al r ela tionship s we r e already 

established and he was pursuing restitut ion of the said 

c onjugal relations-hip as of a right. 

According to Ni kahnama PW- 6/ 9 t he a ge of t he complaina nt 

Mst.Pauzia is shown to b e · appro.,:,ima tely 1 8 years o n the date 

of the performance of Nikah i. e 10-7-1995. This oral 

decla r a tio n of age in Nikahnama is falsi fied by two lady 

docto r s who examined t he victim o n tvlD diffe rent date s . 

Dr.Na seem ~khtar (PH-I) who exami ned the victim on 11-3-1996 

has declared her age to be of about 12 years. Gynaecologist 

doctor Fahmceda. who e xa mined t he victim on 24 - 3-19 96 ha s 

declared her' age t o be of C'lbout 12 ye ars. All this evide nce 

proves that the v ictim complainant had not yet atta ined the 

. aye of 16 year s on the date of the pe rformance of nikah a nd 

was not a s ui j uris t o perform a va lid !,ikah without the 

e"fffiiss ion of Wal i. Consequentl y it s ta nd s proved tha t no 

va lid nikah pe r Sisted at the time of cohabltion with the 

complainant girl . The counsel for appellant has conceded 

with this posit ion but has contended th(lt t h€ e vidence on 

record pro ves t ha t the pubert yi r l of 11+ . ye ars of age ,",'a s 

in love with the nppe l1 a n t at the t ime o f n i ka h and this 

creates mitiga t ing circumstance s. The photograph of the 
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complainant with the appellont Ex.DA u.nd her willing 

posture s0.en with the love letters wri tt.en ;__, the appe L. 

Ex.DAil to Ex.DA/9 do indicate the truthfulness of the 

contcn1 on of the counsel for �1ppe:!.l.,l,1t. ·rlierefore I am 

inclined to believe that there exist mitigating circumstance�·-

On the other hai�·1 a letter No, 27 3 dated :1 --'1-1 ,,,,,_, · 

has been received from the �-�.,,_ "':..:.-intendent, judicial lock-up, 

Swabi in which it has been informed tl1at the appellant has 

almost completed his sentence and only 30 to 40 days remain 

for rt!!.Lease depending upon further reductions ·and rem_i_ss i o,

2.s per the rules of jail and notifications of the govl"� ... n' "'J

In view of this circumstance and conccdin1;1 po�-ition :-1f t:.,-? 

counsel for State, while maintaining the conviction, the 

sentence is reduced to the extent already undergone. Sentence 

of stripes is set aside as it is no more required. With th. i ·· 

mo .. d.ification, the impugned judgment ls upheld a11.J t:l,,.� ,'iJl·"':.;

is dismissed. 'l'he appclla,. :_ '-"uall Le released forthwi 'd) j f 

not wanted in any othe� case. 

( Aba�l Waheed Siddiqui 
Judge 

Islamabad, the 
13th l\pril, _1999----=­

Za.i.n/* 
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